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amilies

Your at.tention is kindly directed towards the attached

Exhibits narked f or identif icat ion rrArr and "8. " ExhiþiL rrA'¡ is

a notice to the Board for Ri.ghts of Virgínians with Disabilities

Lhat it is out of compliance with the Developmental Disabilities

Assistance and BÍlIs of Rights Act of 1990 (42 U.S.C. S 6000 e!

seq.) because its director and staff are hiredr sup€rvisedn and

evaluated by the Department for Rights of Virginíans with

Disabilities. Exhibit *BIr is a notice dated F{ay I I L99t to the

Department Lhat it is out of compliance with the federal law.

Both notices require that specific corrective action plans be

submitted by appropriate state officials on or before June 15,
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l-991 and that implementation of an approved plan achieve

compliance on or before Septernber 30, 199f" The Department and

the Board have been advised that they will be ineligible for

basic state grant funds in fiscal year 1992 if resolution does

not occur by September 30, 1991. In addition, there is a

possibility that current funding nay be disallowed' requiring the

return of Same to Health and lluman Services' ( "HHS" )

AdministratiCIn for Children and Families.

I. BACKGROUND

As you know, utilization of the federal grant monies under

the Developmental Disabilities Assistance and BilI of Rights Act

involves four components. These components include: 1 ) a

policy-making board called the Board for Rights of Virginians

With Oisabilities ( "BRVD" ) ' which serves as the State Planning

Council; 2) the designated state agency which is the Department

of MentaI Heatth, Mental Retardation and Substance Abuse

Services; 3) the university-affiliated program at Virginia

Conunonwealth University; and 4) the Department for Rights of

Virginians With Disabilities, ("DRVD")' which. serves as the

Protection and Advocacy System under federal Iaw. The DRVD and

BRVD expend a combined total of $I.6 million dollars to

prioritize, address, protect, fulfí11 and advocate the needs and

rights of developmentally disabled persons.

The po$ters and duties of DRVD are codified at Va. Code

S 51"5-37 which states in pertinent part:
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1. To provide staff to assist in the
performance of the administrative and technical duties
õf the Board for Rights of Virginians with Ðisabilities
and to render such advice to the Board as the Board rnay
from time to time reguest "..,

3. To accept grants from Lhe United States
government and agencies and instrumentalities thereof

such conditions and execute such agreements as may be
necessary' convenient, or desirable.

4. To monitor the implementation oE Chapter
9 (S 5I.5-40 et seq") of this Title and to render
assistance tolersons with disabilities in the
protection of the rights of persons with disabilities
under the Laws of the Commonwealth and of the Unibed
States.

5. To employ mediation procedures to the
maximum extent possibte to resolve complaints
concerning violations of rights of persons with
disabilities, when those rights are related to such
disabilities. When such procedures fail, the
Department shall have the aut.hority bo pursue legal,
administrative, and other appropriate renedies to
protect the rights of persons wiLh disabilities, when
those ríghts are related to such disabilities; however,
the Department may file an action in any court only
upon the express approval of the Governor' whose
authority to act under this provísion shall not be
delegated. In the event there ís no conflict of
interest nor federal requirement to the contrary, the
Governor may refer such actÍon to the office of the
Attorney General;

The powers and duties of the Board are codified ab Va. Code

51.5-33 which states in pertinent part:

4. To serve as the State Planning Council
for the administration of certain federal public health
arrd welfare laç,¡s as provided in S 6000 of Title 42 of
the United States Code.

5. To perform alÌ duties and exercise all
powers designated by federal law for such state
þtanning councils, including the responsibility for
planning activitj.es on behalf of alI developmentally
disabled persons for developing and approving the
state plan, and for monitoring and evaluating the
implemenLation of such plan for the provision of
services and facilities ,".i

3-



section 5I.5-34 also requires that "IT]he Board shall be

assisLed in its adminisLrative and technical duties by the sLaff

of the Department for Rights of Virginians wj-th Disabilities."

Staff for administering the developmental disabilities grants

shalt be housed within the Department of Mental Health, Mental-

Retardation and Substance Abuse.

The Board, like all policy boards listed in Va. Code

s g-6.25t2, Ls charged with promulgating regulations and

policies, but is "not responsible for supervísing Ian] agency or

employÍng personnel.r' (See Va. Code S 9-6.25.)

IT. BRVD I,EGAL ISSUES

Exhibit rrAt' is a letter of non*compliance dated May L, 1991

which was sent to BRVD administrator, Meade Boswell, and which

cites the Board for not hiring, supervising and evaluating its

own staf f as required by S I24(C) (2) of the Act. I{HS requires a

gubernatorial Ietter affirming Virginia's intent to amend

S 51. 5-34 and S 51.5.-37 ( 1 ) .

Since October l, I990. S f24(c)(2\, 42 fJ'S.C. S 60I2

specifically reguires each "State Planning Council' consistent

with State law, ttol hire a Director of the State Planning

Council who shall be supervised and evaluated by the State

Planning Council and who shall hire and supervise the staff of

bhe State Planning Council." By contrast' Va. Code SS 5t.5-34

and 5L5-37{1) provide that the Board sha1l be assisted in its

administrative and technical duties by DRVD staff, and, in

pracbice, DRVD provides st.aff to the Board. This is clearly
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contrary to federal law as amended. In order to comply wi

federal requirements, the first paragraph of s 5I.5-34 and

s 5I.5-37(r) must be repealed, Ot, in the alternative, may

amended to read: "The Board shall be assisted by its

staff as directed by the Board Chair or its designee. " Va

s 5r.5-37(I) language up to "to render such advice to the

Board . . .,, should be deteted. Va. Code SS 9*6 "25:2 and 9-6.25|3

must also be amended to change the status of BRVD from a policy

board to a supervisory board in order to insure that it has the
J;

povrer to hire, supervise and evaluate stafÊ. Va. Code S 5I"5*33

should also be amended to include staffing power within those

powers enumerated for BRVD.

II]. DRVD LEGI\L ]SSUES

A. F{ealth and Human services cites DRVD for non-
compliance with federal funding requirements 

-

becãuse of the state law provision at Va' Code

S 5I.5-37(5) that requires DRVD to secure
gubernatorial apprová1 before filing any lawsuit on
behalf of a client.

secrion 142(a)(2)(A)(i), 42 tJ.S,C. S 6042, provides that the

protection and advocacy systeml must have the authority to

pursue legaI, administrative, and other appropriate remedies or

approaches to ensure protection of and advocacy for, the rights

of such persons withín the State who are or may be el-igible for

treatment, services or habilitation ...," commigsÍoner

McFadden,s letter to the DRVD states that, because gubernatorial

approval is reguired before a lawsuit may be filed, the Virginia

Protection and Advocacy Agency does not have the required

authority to pursue legal remedies as mandated by law.

rh

be

or{n

" Code
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It nay be argued that the requirement oÊ gubernatorial

approval does not deprive DRVD of the authority Lo pursue legaÌ

remedies on behalf of its clients and serves to insure those

cases which may be resoLved amicably without expensive litigaticn

are so resofved; that only appropriate cases are conmenced in

courti and that federal and state resources are prioritized and

utilized in the most effective and efficient manner.

In addition, a case can be made that the federal statute

does not require DRVD to have "independence" from the Governor.

Section 6042 requires the state to have a "system" t.hat has

authority to pursue legal remedies. The regulations require Lhe

state to designate an "agencJ" to "administer" the system"

Neither the regulations nor the statute require that the agency

that administers the state's advocacy gyste$ have independent

authority to file a lawsuit. Arguably, when the "agency"

designated to "administer'¡ the system is a state agency' the

Governor as chief executive office is part of the "system. "

Section I42(g) specifically provides that "IN]obhing in this Act

shall preclude the IProtection and Advocacy System] ',. from

bringing a suit on behalf of persons with developmental

disabilÍt.ies against a state, or agencies, or j.nstrumentalities

of a state.r' The Developmental Disabilities Act itself does not

therefore preclude gubernatorial approval.

Onty nine states, including Virginia, continue to have state

agencies assigned to administer the Protection and Advocacy

System grandfather provisions in the federal law' and no

Protection and Àdvocacy Systern in the countryr other than
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Virgínia, has a comparable sbatutory prelitigation
1

requiremenb.I It may be argued that such a provision.has a

chilling effect on protection and advocacy functions, and the

Department, as the Protection and Advocacy Àgeûc!r is not allowed

to exercise independent professional judgment on behalf of its

clients vis*a-vis the merits of litigation.

DRVD proposed last year that Va. Code S 51'5-37(5) be

repealed for Ehe reasons stated in DRVD's 1990 legislative

package which I have attached as Exhibit rrCrr for your

consideration, I particutarly reconmend to you the JuIy, 1990

letter of assurance on the proposed legislatlon submitted by the

Deputy Attorney General on the proposed repeal of thís statute.2

Regardless of the legaI arguments to the contrary available,

the sledgeharnmer wietded by HHS as it interprets its own program

requiremen¡s is loss of future and perhaps current Developmental

Disabilities Act. basic grânt funds if the approval provision is

not removed from state Iaw. Federal regulation 45 cFR

S 1386.ZL(a) states, "In order for a SLate to receive Federal

financial participation for Protection and Advocacy activities

under this subpart, as we}l as Lhe Basic Support Program the

ProtecÈion and Advocacy System rnust meet the requirementg of

lInfor*"tion confirmed by Curtis L. Decker, Executive Director of
the Nabional Association of Probection and Advocacy Systems.

29th"r strategies for achieving the desired control remain; such
as the requiráment that an internal prioritization system be
implementéd, and that certain specified procedures be followed
be?ore suit is initiated. These may be as effective as
gubernatorial aPProval.
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section 742 of. the Act {42 U.S.C. S 6042) and that system must be

operational. "

The Developmental Disabilities Assistance and BiIl of Rights

Act of 1990 substantially changed the requirements for

Protection and Advocacy Systems as oÊ October 1, 1990 / and these

changes reflect an increased emphasis on independence from state

government. The system must prepare its own annual statement of

objectives and priorities which draws uporr public comments.

Section 142 [42 ü.S.C. 6042] (F'] requires that the Protection and

Advocacy System be "independent of any agency which provides

treatment, services, or habilitation.n.." This requirement for

independenc.e fronr service-providers has already been interpreted

by,HHS to mean independence from Governors who are the ultimate

overseers of state treatment facilities and from Attorneys

General who serve aS legal counsel to a1I state agency service

providers.

Health and llurnan Services Administrators have not beert

persuaded by argunents in defense of Va. Code S 51.5-37(5) that

gubernaLorial approval of litigation is not unreasonably

ruithheld¡ Dor by the fact that it may facilitate resolution of

protection issues. To comply \^rith HHS dernands on this issue the

corrective action plan submitted by DRVD "must include a letter

from the Governor statíng the intention of reguesting the

legislature to amend S 5I.5-37 (5)." A decision not to provide

such a letter will in all probability lead to fund termination

and protracted litigation.
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B. The Department is not independent of the SLate
Planning Council.

A second finding of non-compliance on the part of DRVD is

based on its close associatíon with BRVD, the Sbate Planning

CouncÍl, an agency involved in the funding and planning of

service that is funded through the designated state aÇenc!r

DI4HMRSAS. The DRVD direCtor aISO hires' supervises and evaluates

the Board administrator and assistants. Section L42(a) (2) (f)

provides that the system must "be independent of any agency which

provides treatment, services, or habilitaLion to persons with

developmental disabilitíes o..." The Departrnent, as the

protection and advocacy component' may not maintain ties to

service providers.

This non-compliance finding may be challenged because I{HS

has erroneously concluded that the Board is a "service

provider," Va. Code SS 51.5-33(5)(6) describe the Board's duties

and functions and its activities do not include service

delivery. Services for the developmentalty disabled are defined

in both federal and state law as "acguisition or modification of

equipment or devices, interpreters, readers, taped texts'

amplifiersr paratransit and other special transportation

services, facitities, privileges, telecornmunication devices'

brailled materials. " qeq 2B CFR S 39. f03. Section 39 ' 104

provides a list of examples of auxiliary aids and services. The

Board is not involved in the delivery of any of these except

indirectly in its recommendations of various service proposaLs

deemed worthY of funding.

-9



Virginia Code S 5f.5-35(5) defines services for persons wj.th

developmental disabilities as "specialized services or special

adaptations of generic services IincludingJ diagnosis'

evaluation, treatment, personal care, day Care' domiciliary cãre'

special 1Ìving arrangements' training, education, sheltered

employnent ' recreation' counseling referral " " . "' 
The

Board's stabutory powers and duties at Va. Code S 51.5-33(5)' (6)

do not in any way include delivery of the aforementioned services

to disabled persons. The Board or Planning Council also does not

adninister the protection and advocacy activities of the

Department. In my opinion, we could contest HHS' conclusion that

the Board is a service provider and' therefore, the only

correctlve action required as a result oÊ a change in the federal

faw, would be to allow BRVD to hire its o$In administrative st.aff.

since october I, I990, the amended federal Iâw, section

L42(c)(2\, 42 lJ.S"C. S 6012/ specificatly requires the Board to

hire, supervise, and evaluate its o!'?n staf f . Virginia's

statutory arrangement currently allows the Board's staff to be

hired, supervísed and evaluated by DRVD's director. AS there has

been a clear and unequivocal change in federal requirements and

no grandfather provision exists, DRVD may no longer perform the

Board's personnel functions. Amendment of Va. Code SS 51"5*34

and 5f.5-37(1) as recommended in Part II of this memo, would

remove any administrative tles between DRVD and BRVD and moot

HHS' objection that bhe Board is a service provider'
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IV. RECOMMENDATION

James Rothrock, DRVD Directorr prepared a Iist of policy

opLions avaÍlabLe to address to HHS' non-compliance fíndings

v¡hich is marked as Exhibit rrDil and attached. A challenge to the

findings in totality is not possible given explicit changes in

federal law (Option 5). Withdrawing from the federal grant

program (option 2\ does not present lega1 problems but may not be

practical. Compliance could result from a negotiated corrective

action plan which includes the express intent to repeal Virginia

Code S 5f.5-37(5) and proposed statutory charìges that would give

BRVD express authority to hire' supervise and evaluate its three

administrative staff members as specified above (Option I). The

litígation undertaken by DRVD would remain subject to approval by

Director Rothrock, and limited by both budgetary consbraints, and

the statutory ernphasis on mediation and conciliabion. This

option may aISo necessitate the creation of a new line item in

the budget separating oub BRVD and DRVD staff costs which are

presently commingled.

Director Rothrock has also suggested that it would be

feasible to achieve compliance and maintain funding by repealing

the gubernatorial approvåI provision and establishing a private'

non-profit Protection and Advocacy Systenr which would be

accountable only to IIIIS and its auditors (option 3).

Àlternatively, he suggests that DRVD couId, within existing law'

contract out litigation to private attorneys who would be free tc

act without gubernatorial approval (option 4). This alternative'

however, is not workabfe as it would violate Va' Code S 51'5-37
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which requires the Departnent to bring all court actions on

behalf of developmentally disabled persons and the Department can

only do so legally with the Governor's approval. Thus ' attorneys

on contracL wouLd have no more authority to file without

gubernatorial approval than attorneys on staff now do. In

addition, if clients are roubinely referred t'o independent,

private counsel for the filing of all litigation, this scenario

may violate S I42(a)(2)(A)(i), 42 lJ.S.C. S 6042 which requires

the Protection and Advocacy System to have the authority to

pursue legaI remedies.

fn sumnary, the Commonwealth may challenge HHS' finding bhat

gubernatorial approval does not comply with federal funding

requirements. HÍIS has clearly stabed its posiLion on this issue

and litigation is a certainty if the position is challenged. If

Virginia loses, iL will lose the federal funding and federal

funds wilI be withheld beginning with the first administ-rative

case decision by the agency against DRVD.

The Commonwealth rnay also challenge the finding that BRVD is

a service provider. The activities BRVD' or the Planning

Council, engages in do not meet accepted definitions of service

delivery. On the other hand, clearly separate administration and

personnel funCtiOns from DRVD may solve the "service deliver"

agency problem. With the October 1990 amendments to the Act, it

is clear that the authority to hire, supervise and evaluate staff

must reside with BRVD and not with DRVD"

I am avaitable to discuss this matter fully with you or your

designee as you wish and look forward to your direction and

response.

T2



\# :,tt^"tÏ*t 
o:FIEALrrr & t{uM,{'N sERvrcts þ4y 

V̂Tr

AO¡,ilNtsTRÅTtos.¡ FoR CH'LOFEF{ AN0 ËÂMtLtEl
370 L.€nlant promensdo, 

S.W.
Washington, O C. .e0447

I'fË. Meade ÈI. Bosr¿e]l
Adulnistrat,or
Board for nighte of VirginJ.answlr¡¡ oÍsa¡itttles
Jattres Honroe Dullding, 1?th Floor101 N. 14th Street
Richmond, virginla 232L.g-36{1

Dear I{s. Bos¡,¿ell.:

I åm ln receÍ_pÈ_f f your letter of Febru a:-y 26, 1990 fnrespons€ to questfons r ralEed 
""r."Àining-the.rãr"iiãnshlpþetween tt¡e staee oãveroËñ"nr"r olg.¡irltles prannrnacounctl, and the pror€criã; llq ná"ã"ããv-ð;;;";*Ëi:ääilT* 

""ohave deÈermtneat thaÈ inÀ-eo"ra tgT nlEÍrts of Vlrg,inianswlth Disablllti?" {s not in conpJ,fan"ã--*irh theDevelopmentar DrseiblrJ.tieã essrätãn"ã-""o Bltl of Righrså.ct (42 U.S.C. 600 et seq. ).
Às you know, Section'L24(c) (Z\ of the .A,ct requlres ehar tbêFlannins councíl ¡ cônelsÈ;;È úter¡ sÈÀtä-ia*, hire aDirecr,or ôf, r!¡e àtate ñi"ñnfng Council r¿ho shaJt besupervfsed and :ylry3teá p, rhe sÈar" prañni"ä-Ëoüñ"l' åndwho sharl hfre. ancr euperrulåe the ståff of the sta€e.Flannl,ng Councll. '

Your February 26, 199I rasponËê Gtatea Èh8t, thê D€ButyDirector for Syscens .ådvo"ã:y oE-*¡ã-o*pärtrent for Rrghtsof vÍrginiens r,rrt¡¡ oisáurijgres supenrrses and evaruaresthe perfornðnce of È!¡e soiia lcounãii j-Ããiorr,¿atraror,Àssietant, Boârd e¿¡ninlstr.io*'and Boiía--pr".r,ner rn theexecutfon of councir_aesitnateo acãiürträ", Therefore, rfind that t.tre Board for niEnt" of, VlrEinians t¿fthDlsabllltles 1?_l:! fn côuËfiancã 
"ftri-tï" 

rÀÈ,ended Fed,eraLst,atute which inc¡eases thè autononyig th. councir rn thissreå

ø €X$lEBlf
A
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Fage 2 - Meade H. BoswelL

STIllîi:_-t l:y: :g:i:19.:l¡9 Deparruenr for Rrghr,s or
::::iil,il: - ":'l^:: i?l-t : l. I : :.. !ñ:! - 

-ii: ; ã;"'îäÏåËräå"n in::=:1::t::_: :omprlanco. l":rt ¡;,-Ëh; F;;;"ilïä;'ilä
å9:::::y^ly3lî':.- 11gre 1z y.s. 9:-çõ{ã ;;q"ü;;-inåË*rn.Prot,ectlon and Advocacy Syst,eto b€ indepãnãwhtch proviããÃ trearneñÈ,'servl.ces, or- n*oTïl*iËtålo*åu"t""
?:::î::.wlth, deveropmenrar dtsabtliriã"l--as an a

the vlrglnla Þrotection and. Advocacy-ÀVå{,e¡l. The VírgtnfaProt'ectlon and Àdvocacy systen t¡as ärÀå 
-beon 

ådvræ¡ed of anadditlonar cornpllance issüe. å c.py of rny Letter to theDepartnenÈ for Rrghrs of virgrnfanä'r.'ri¡¡ niããÈirltrãe-ä¡o,tthese lssueg Le encroeed fôr your lnfãroat,r,on.
As Etated ln litLe 42 . U. S. C: _ 6oda (a) (2) (À) ( l ) , rf ïn orderf êr a sÈate ro recetve. ån attot:ae¡it' ,i"åÀr- peii B;;. th;-state ¡nust have rn ef(ect a _øystem t6 prãte"t and advocatethe rfshÈs of persons 'wtttr oeielolnãñtãi-ar""uiïiti;;:: .,,rhis scerurory cirarion 1s rurrhe-r crailriãã-l;-;üiiååroo,45 cFR 13g6.Zl(a): r.In order f,or a SCâCê to receiveFederal flnancrar particlpatlon r"r piãt,ãction-ñã-Ãaro"*"y
activltl*ec o ¡ue vell as the. Basic s"p;;;i progrprn,..theprotection and Àdvocåcy sysrem rnuat irãei-tù€ ;.sri;iläÃt,or eectton r42 or rhe Ácr- (4e u.s.c. ooeei--ãr,ã-ËË;i-Ëfu*o,tnust be operatlonal-. rt

Therefore, the stato planníng-counc{L, es we}} aø the p&À,rnust be ln corn¡rllance with al.r re}êvaåt--ãt"tùioivregulreroents or the ¡,ct for conbtn""å--i"ãerar eupport ofËl'€se programa wltÌ'fn thÊ stata of vlrgrnla. x äãpv-"rthls letter Ì:aE arso been fo¡varded to-LLnda veld,eer of thefi: "Ë:i.i:ãt*ri:.,åffiiíi-:hi:.,ehlÉ rel.ar,l0nshlp exlEts through o" "c.iñretrãeiúeårrangs¡¡¡ent between Dl.tHl{RgA, tñe DRVD ana gnvD.

rn order for the councfl to coroe lnto cornprJ.ence, the Boardfor nlghts of virgtnlans wlth oi*ã¡iirrtä uuse provlde

i¡lvolved 1n the fundinq and v
llitieeThereforê, tne exlstiñITETåE lrlp betureenthe.Department for RíghÈs of vlrglnfä"ã-ðitr,

es lg ln violat,ion of ct¡trr.l-nnr Fôñr{-^*^*a-

Ê4 -) R4



Page 3 - Meade H. BoswelL

documentaEiÒn that the state.Frannlng councfl eharl,consistent wlth_6tate, law, hlre a DÍiector of È¡1e Såatepran:rlng councfr r¿ho shall be euFefvised er¡<i evaruaiãã-uvthe scate Plannl.ng councÍl and who eharl lrfre e"a ="iãr.riseÈhe staff of, the State plannlng Councll.
rrhê state planningi councll wilr be lneligfbla for FLscarY€ar 19s2 b¿sic e!l!q grllt f,unds lf thts lseue, arsã---lnpacting on the p&À'a erÍgibility, ls not, resoived on orbsforê SepteuÞer 30, 1991. During ghe Ëaüe tlme period,the P&À nust also Eatfefactorlly ragolve the addfllonat'
co¡opÌlance lssue referenced above f,or the statq to coniinueto recelve f,undlng under Parts I and C of Èhe Act.

demonstrate the fntenÈ to rectl,fy the
complLance wlth Federal Law, the St,at,e

To
1n

area shlch fs not
Plannin Councl-

r recom¡nend Èhat. th6 cAp be deveroped ln conJunct,lon wlthapproprlate state officlals, and wltl expect that-"vta"n".
of the statats attentlon to thfs ¡¡êeter be tncruded as partgf the Cå.P. Such evldence truËt, lnclude a le€ter slcrned bv
Èhc, @j!¡ernor Etacl¡g hfs fnEenclon Eo requffi

-Tl. s-,9? (11 , (5 nd to -maÈa wharevet'-' othêr=t,atueory-;örgn-Eeêare necêeÊary Èo re¡redy th€ dariclencLee noted fn gnls
letter. A copy of the reg{sratlon belng regueeted by tha
Governor ryL-gçgc,npany--Ìris*[_e-ftelç a]ong wtÈh an oplirlon of
pþ.c _.9_!a r ê / s Àesorney. ce nera r stã e-1. ñlEñ'ãg-EEEÞFo6õË ea-c_g_tgtg / s Àegorney. General etãeLngr¡er,.J¿,¡¡c)'. rsen€'I.¡rÀ ËvaËIltg EI¡EE' çne Þl'opoËect

¡¿f Àl__e_cc omp t I s h 
"_rhe _i e-gu fr eð-æ

lgFgËes. . such a Lett,er {Ê"nråceäUãr¡'rfu
9nÈlÌgg lts partictpation th rhe Deielopuental
isabíf.itieg proqran ^ Õf ccrrlFFra - crnn{. { ni'o¡ hc=program. of couree, contlnued partfcfpatlonthe progra'¡o ls arso contlngent on the enaètment är trt*oposed legiel.atlon by the f,eqlglature ln lts next--sslon.

. Thetha requirement r¿hfch ls out of co:nplfence and.detalldetalr the epecific actlcln aÈepa, the åttendånt, tÍnêfraEêG,
end Che parEy or pårtÍê6 feEponslþIe 8or luplomentlno tlrarn_parEy or pårtÍê6 reEponslþIe 8or luplomentlnE thero,rlo ¿rs to correct the conpliance defLclency by septeuËer 30;

991.
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Page 4 - l.leade H. Boewell

The cÀP ÊhouId be Êubmltt,ed t,o the Phlfadetphla ReEl_ônâl
Offlce at the follor,¡ing address" ÀIso, t)leaÊe f,orward a
copy of the CAP dfrectly to ny offlce ln f.Iashfngton, D.c.

Rlchard Spltzborg
Actlng RegLonal .ådnLnlstrator
Àdulntstratlon for chlldren end Fa¡nllles
Departuenc of Hea1th ånd Hr¡J¡en servlces
P. o. Box 13716, Room 5450
Phlladelphla, Pennsylvanla L9101

The CÀP wiII be revlewed upon recaipt, and Mr, Spltzborg
will inform you ln t.lrlting regardJ-ng its acceptablllty" 

'leare avaflaÞIa to assfst you ln developing the plan for
coalng lnto complÍance with Federal regulrementË. If, you
need technical asslstance, contact lls. Delorfs Smitlr at
(215) 596-o39e or ðt the address shown for F{r. Fearfs"

I urge you t'o move forr+ard ln a Judlcfous and expedit,lous
roannêr to brlng the vlrglnla state Developrnênta.l
D1sabllltles Plannlng Councj.I lnto total eonpllance with
the Act and appllcable regulatfons.

n sincerely,

Ql-u.¿ rwp
Deborah I¡. McFadden
Conrmf eeloner
Àdn{nl,etrat'lon oR \ ¿

. DeveloprnentaÌ Þisabllltj-ea
Enclouure

cc: Jåmes À. Rothroc)<, DRVD ,/Llnda ê, Veldeer, D¡'fi{¡{RSÀ}/
Rlchard Spit¿borg, DÍmS Reglon III
Àlvln Pearie, OSP RegLon rII

Ê4



i# DEPARTIIIENT OF HTA,LTH Aù HUIKÁN SERVICES

AoMl¡{lsTRAT¡Os{ FoR c}ilLoÊËN ÁNO FAMtlfgs
370 L'Enfant Proñeneó€, 5.w.
Waehington. O.C. 20447

l{r. Janee À. Rothrock
Director
Departrtênt, for Rights of, VirgÍnianswltÞ Disabl].lÈlqs
.Tames I'lonroe Buflding - 1-7t'h FLoor
101 H. 14th Street
Richurond, virglnla 23A19-3641

Dear I'lr. Rothrock:

ahe Àdninterration on Deveropmentar. Dlsab{lltles (å.DD) flndsthat the protêcrlûn and Àdvoäacy (p&A) system of ¿h¿-åt.t"9f vilsinia i: !?t. rn conprrancè nraÈ'errË u"*r*iãprä"rãrDlsabfrfrles Àsslst,ance ana Blrl. or nrghts Àcr iãã-ü.i.c.6000 Ft se{I.) "

Thts notice gerveE or Lt. LEtter of Findfngs fron e,heprogran Àdnlnierrativô Review ({nnl ot e¡rã-vriglñr"'--Frotectlon and-Âdvocacy_syîF:T'foråurã gr""t-lËü;", w.hlchruae conducted_ July 24-2s,-19_e9 by a tea-ú ôf RäóiËñiri' anaÀÐD staf,f . tbe purpoee of the pÃR rãåto detansine enddocument comprianee- wÍÈh the apprtcauie-sectiãn;-;¡ À;"D€velopnentar Dlsablrlrles ¡ssiärance and Bíii "t-nfiirtøAct, ae amended"

The revl€wers ldentl,flad a lupþe5. of progra¡r etrengths.llhese lncluded, but were not líniteã t,ãr-eetfclent,-u"ãeffectlve progiråm ad¡nrnlstratfon; ¡cnowiåageaÈiã-ä"a--'-ênrhuÊÍaetlc Ëtäf,f who clearry undei"eoåa-Ehel,r ouir"e éndresponsiblllËl"ee. ?nd the proglau,rs rrpãåt on clÍentele,-clLent' records r¿hrch Here ¡nainrarñ"ã-fi-a iäniËË-äàãiãÅea roeafesuard conf,fdsnriålIÈyr and evtdenc" of aäËãifãc-õãrfeydeveropnent fn support of Federal, state ãna egõn;y --'requlrernente "

MAY t lgel

¡d. EXHåtsIT

B
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Page 2 - Janes A. Rothroclc

Hor¿ever, based on other pÀR findings end eubseguent
:*:'rT":1:: :I-:oï:"g?lgill: ana åoalrtonar ni'€ãii"re byÀDD' r rlnd that. the@r l¡ conpriir,õå 

"í*,11 leqlslabively mañda
agsuranceg ô

authorlty and etlgiblJ.lty
F&À doeg not coropl_y ulth
as dlecueeed balov.

e PEotecglon and Advocacv
äs prescrlbed by law, l;,tlio ðreås of Section I4Z

Syetem, s
fact the

of t}te .å.ct

section t4zfar t2\ tÀ't li). 4z U-s.e. 6042

the Code of Vlrglnla ís lnconsistent witt¡ tÌ¡e Federaletatuta tuhlch provÍdes, a¡long other thlngs" thats in orderfor a state to recelve an allotnent under*part B of thâ Àct,/ rr...Èhe SÈate ¡ougt, have ln eff,ect a systen t,oðdvöcat,ê Èhê( ðcrvocaE4
i ãÍbä¡iri thaÈl such syeteur &ust "..have theIegaI, udnlnlstraelve ðnd other
,¡ .alEgÞilitles-. . . "Jãnl[., ãÍËñ-oñry--rr. . puisue
i approprräcÀ reaé¿tee
(. of , and edvocacy for,
,/ State (dho êre or ilay( habllftation....rl

or spproaches €o @neura tha protectlonthe rlghts of such pêraona äitr,1n t¡rebe ellglble for treatment" serviceE¡ êr.

Th€ Code of Vfrginf.a, speclflcaLly 6ectfôn Sf.L_t?r<ì _dlrects the Departnent ior Rights'orffiaued,
Departnent for Rights of vlrglnians s¡ith orse¡rirtìã"1--rnedninfstering the devetopnenrar dlçablllrlee pi"giãrl'

I "To ?rproy ¡nedr.ation procedures to t^he naxfmum äxr*r't,
\ !?:.":bre_to resorve complalnÈa concerntng vl"olatlons of
) rlghfs êf Fôrtong wlth dlcabtlitf ee o . . . r Fftren euch

{ procedures falro,.the Department may fåIe an actlon ln-\ lny court only u¡ron the expreaa approval of tl.e
I Governor, lrhose authority Èo act, undor thÍs provlaion
I ehall hot be dalegaeed. rr'
t

Moreover, the DRvD'e polJ.ey manuar, in the eubeectlon 1êntftled srJudiciar oeLErelñatl0n* provldes tt¡at rágar æ,ction Inay be filed fn the appropriate coürt only upon reåe{pt-;f-" Iapproval of the 6overior.- - -6 ---.----.-/

Ê4



page 3 - James å" Rothrock

Vlrginians trf
cornþtlance wltt/\ttre rettìi
and r*¡1tÌ¡ the

Älthough you lndicate fn your letter of February å6, l99tthat only 9ne t1çe of-legãI re¡nedy, . "oure action, recnr{:llî:-::l1-?lî lx::^:l., t:glt*:3p"irr " ã"uiã-;;ií";;''åäi'"*g:oî:ï:?:::: :tp:::"1-Tl1 rlar ei¡á coveiñ",;ã-;;iå i;";åË
?l *n:3'Ï:i:i?-:If ::**1I:*"gI:'::{-l: r¡$;v -"i*Ëi"åËrlii)l:**"*l{ 1:1¡,11":.!191,_flar !he. iiårã,""Ëi.ãiåa"Ë"ãiiãiå'ã;rh the code of,_virslnfs- and rÌe Depärrua4È r"i-niõñ

:gll1:y llïn9.¿""9rr@''ãr'Ë'" n"r in

,,u . uuJ r.-U4

hts of
Federal etatuteqr¡q w¿u¡¡ L¡rer ërEË-çrrêncgg CfüEeCt FeblîUA-if Ig, l.ggg and elqned

:1.' :1"*:"IfInlI:_..If g:b::"":orl1J. aplrovår-rúÃt-Ëä ãËïli""ol:1:'_:l :l:^p¡:i']! _?f courr. aètr"", -ãh";-rËã-ùriãiii;'Ëä;
3:: : " T : ! ¡1": _ :l:- : :sÏ.i_" ?a_ auu¡o r i ri' r"--Bü, ""-; i üä ireuedies as uandaeed þy lêw"

r aleo find that the Depart¡nent f,or Rlghte of virglnlaner^rlth Dlsahf rities,.(DRvDi le not i"-"orËïião". wlrh thereguiraruent that the prðtectlon ina-Ããiõãå"v sysr,e¡û beindependent of-lly, :qg1cy røhich pr"vfães iroar,menr,services, or habitlÈåtfon to.perÈona wlth-aeverotiåntaldfeabílitLes. -{¡r" 
fund,lncf ånddfeabí1itLes.

lannlng of sefv , Ehe Board
-provJ.der. Ttrèrefore, the€XlstLng reletlonshi

for Rights of Vlrgfn::T.lp Þecrdeen the-tdðtttr and t}.e Departmentrgrnt.ane with Dlsabllltlee fe fnconclsr.ntwith Federal statr:ge. 
.

Moreoverl yog staÈe ln ygur February 26, 1991 reeter thatthe-DeFuty Þfrector for p&A syste¡ns'Àdvócsëy eupervlses andevaruates the perfornance of the goara nanrñrstiÃË"il--Àssfstent Board Ad*lnlatrator, Eoard prannãi, -;;ã;;åcuÈlve
secretary of the Board for nitirrte oc virglnråne l,rrü---olsabttities (Èhe Srate planníng^c9u¡¿ili. . Thís errpe¡vLEq¡.yr€rarionshiÞ exiels rbrough an ãaninrãeiátrvÃ ;;r;;ããà"rÞetveên the Department of-lfental HealLhl 

-nentar 
Retard¿tlonand subsrance lblf" .(DÞfl{¡rRså,) and ehe Bóard fo; nrghËã-"cvlrginlanu wfth orsaÉf.rlries, whrch- ie-ihä srar,€Developmcntal Þrsabrtfrls6 nianntnÇ õo"""rrl

¡qhil"e Èhis arrangement.
Iðw, le ls ln conf,Ifct,places tne protectfon

Ie constgtent wltb VlrginÍa SÈ¿bewlth Fèderål 6tatuts fñ tf¡u,r lrand Àdvocacy 6ysÈeur fn a poeltlon
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Page 4 - James .å,- Rothrock

whleh nu]Llfles the F&Àrs abfÌity to act lndepend€ntly lncarrylng' out lts legistative manãate. It lc-ãi;;-i;*'confrlcr wlrh. sectlòn.124(c) (2) of rhe Act, whlõn-piävra"sthåt each ståte pranntng_ counciÌ, eônsfçtent orcrr-sË"Ëã raw,htre a Dlrector of rhe srate planning cÕuncil ;ñ ãrrãii n"supervfsed and evaÌuat,ed Þy the sta€e Þtannlrg õã'rã;Ii-.rr¿who GhåIl hlre und^eupeSvlse the etaff of *re'staiä-ii"nr,rngcouncÍl' ^ã copy 9f rny letter to the Board of, nfshis-iã,virginfans vith- Disabtrltles {BRVD) abour, thrE--rËäü i;enclosed for your lnfor¡uation.
Ae etated fn regulatJ,on, 4l cr'R l3g6.tttol ¡ ¡ern order for aState to recelve Fedërar fínanclår partlclpatlon gãr -
Protectlon and Àdvocacy actlvltles ünder thls "rufirt¡ &Swell as tbe 8aelc, Éupport progran...the Þrotectfoir 

"nåÀdvocacy aysteE ÞuÊt, neet the-requlreraents of eectlon 142 of,t.he Àct (42 U.S.C. 6A42) and that aysten nust beoperatfonal¡ " .Thereforâ, the p&A,ø-conprfänce çlttr¡ arratatutory requirenents of, the Ã,ct under- sect,ion 14t l;esÊent{är to contlnued eupport of, thê protactlon and
.q'dvôcacy syEtg!¡ and the basic st.ata grånt progr¿lu withln thEStåte of VirginLa-
rn order to conê lnlt courpliance, the Departnent for Rlghtsof, Vlrgtnlans uLth DIsabtIltl,ea uuet provla*i

1n Documêntatlon that, the FrotEctlon and Advoëêcfr syetemprogram hag.the unegulvocal authorl,ty to pursü" åttIegal remedíes to ensure Èhe protectfsn oi, andadvocacy fo",.the rights of,.pärsone with ãáv"rãpruentalctleabiritl.es ln the Ètat.e wrLhouE the requireroep- orobta.tnlng prlor approval; and

2. Docunentation that the proÈeetion and Àdvocåev svstemprðgram le . garrying out Íts nlssíon l.ndepenaeic åi ènyagiency of the State, or príwate egenëy provldlnS d{reètservl-ces, and that the pã¡ has seúereã, ite iiiàtairelationshl¡r wtt,h the stato plannl.ng Councll.
The Protectl-on_and Advocacy syeÈern r¿i1,l be fnerlgfble forFlecal Ye,ar :.992 fundfng fi theee issues &re noc reeolved onòr before september 3o, 1991. Àrs a resurt, Vl.rgÍnra woul¿

,'¡dg r.lu l0:52 No.0O5 F.05

oA -\ ô,1



Pëge 5 - Janeg A. Rothroclc

algo be inerfglbre for basic gtste grant. funds et the end ofthe current fiscal year. Bot,h compllance lEgues nuËç, be
eatl,sfactorfry addreesed- by the state for contlnued fundingunder Parts B ¿nd C o.É the .å.ct.

ro demonstrate the lnt,ent to rectlfy the ¿¡reas vhlch are nottn conpllance lrlCh Federal law, the Protectlon and å,dvocacy
Syeten nuet develop and subuit a corectl,ve Àctfon plan
(cÀF) w{t"bln 45 davs from the date of, thls letteE. î}re cAÞ
üugt. address each requirement t¿hlch te out of conplJ.ance anddetall the speclffc actlon etepsr the attendant tluef,ram€s,
and the party or part^les responsfble for lmpleraent,lng then,
so ås to corract, the compllance deflclencLes by
SepÈenber 30, 1991"

I reco¡unend that tl:e CÀF be developed Ín conJunction wtth
appropriate State offfclå16 and wlII expêet, 't¡at, evldence of
the State t e att,ent.{on to thls Eâtter be fncluded aE part of
the CÀP. Such evtdence rnuet lncLude a letter elgned by the
Governor etatlng hls lntentlon to request the leglslature to
euend vlrglnfa Code ånn. Sect,l.on 51.S-34, 51.5-3t(l), (g) endgê nake whatever ot"her etaÈutory changes ðrB neêeÉEåry to
renedy Èhe defÍclenc{es noted ln thle lettor. À copy- of the
LagfslatLon beingf requegt,ed by the Govetnor nust acäompany
hls lotter along r¿lth an oplnlon of the State re .Lttornãy
General etatlng that ehe proposed legÍslatlon wlll
accomplleh the regulred chanEes In the statut,es. Such å
letter ls neceeaãry for the State to contlnue Lta
partlclpatfon ln the Dev€loprsenÈâl Dieabllltles Frõgram. of
ëour6e, continued ¡rarÈJ.clpatlon ln the prcgran ls aj.so
contlngene oR Èhe enactnent of the proposed. leglalatdon by
the Legielature ln tts next sesElon. You nay elso s¡ant to
consider redesfgnation Of thê P6A ae another optlon for
brlnglng vlrginla fnto compliance. As you know, Section
L42 (a) (s) of the Àct provldes for redeslEnatlon of
protectlon and advocacy agenc{es.

The Cå,P Êhould be sub¡nltted Èo the Phfladalphia Regfonal
ôfflce at tha followlng address. Àlso, ¡:leÀse f,onøard a
copy to ny offfca in Washlngtonn Þ.C.

Richard Spltzborg
Actlng Reglonal Àd:nLnlatrator
ÀdmlnlstraÈfon for Chl}dren and Fanilics
Þepartment of Health and lfi¡¡ran EervlcesP- O. Bo:{ 13716, Rooru 5450
Phlladelphla¡ Penneylvanla 191or

Ê4



Page 6 - Ja¡nes å. Rothrock

the cÀp w'lr be revfewed upon re,cerpt,, and t'r. Ë¡rrtzborgv¡i11 lnforrn you ln wrltlnE regararni it,ã--å.ceptabl1ity. $reare avairable to_asslsr yõu r¡1 ã;;;io;ñs-¿ñ;-;îil-i;í'comÍng fnto comprlance sith Federai-iåq"irerents. If youheed technlcat aesistêlce, cont,acr ¡r". -n"ið"fä-ËåftË'.{,'
(415) 59G-0392 or at the i¿areee eholr" iài rtr. pearÍs.
r urgË yÖu eo üôve forward ln- a Judlcl0us &nd expeditl0uaEanner to brlng. ele vlrglnla Frof,ecr,lon a.nd ¿[dvðäaðv-Ãõ"t**progrêü lnto totar cornpliance wlrh tÌ¡e Àct 

"na';;;;í"ãåi"regulatlons.

SÍncereIy,

Q-pÅ rgl)
Dqborah ¡,. tlcFadden
GonmlsELon€tr
åd¡inletration on

DeveLopnental olsablLJ.tf ee

Reglon flf
OSP, Reglon IXI

10:52 t{o.OO5 p.O?

Encloeure

cc: Llnaa vêldeer, ÐÞ&0,!RSA/
Meade Eoewell, BRVDItichayd SplÈzborg, D!ÍHSÀIvín Pearls, Dlrector,

AA



Department for Rights of virginians with Disabilities
sunmary 

"r ilä"täîiåt åïr"g"tJ priorty 
J.

SUMHARY OF CHANGES

Arnend and reenact, Sectfon
51.5-37 of the Code
of Virginia relat.Íng to thepor/ers and duties oi the
Department, for Rights ofVirginians wÍth oisabilities.

F'TJNDING FTE
REOUIRED REOUTRED

No No

To rêmove the requirement for approval by thecovernor before.the agency may fii; an ãction incourt. This ^change wilÍ enãble thq ug*r"y tog-onply wÍth a federåI funding. mandate that rse havethe abiriry ro brjng action in ;-"""ï Jnïer¡arr orpeople r¿ith disabilities 
"

Nee4s Assessment Forlowing a federaÌ ¡nonitoring visit in 1989,the asency was advised leltafrr 
-"f u fdåi;éof noncompliance related to iËe fractice ofsubnitting reçfuests for approval to file suitto the Governor as preseriËty requireA by thecode- no conrply witñ federaÍ r"-õir"rents theagency must have independent authoritt t;pursue regal, arrministrative and ôtr,.rremedies. _ Renoving the f"o.ririor, forgubernatorial appr:ovai is necessary to assurethe agency doeè- in fact nave -tnË reguisiteindependent authority.

Proqram Name Not

subprosran Nane

Obj ective

InternaL fmpact

applicable

Not applicable

DRVD has not previously subnitted thisproposal.

Is the proposal needed as the result. of:agiency organÍzation? no
:!u:" agency program changes? ;;state study? noother internal state governuent
changes? noefficiency/papenvork reduction? ;;=



E.xternal Ï¡npêct

While increased efficiency and reducedpaperwork are not the motivating factors forrequesting this change, it must be
acknowledged that the agency would be able to
more efficiently represent clients r¿hen notcompelled to allow extended tine for reviewand action by the Office of the Governor"Similarly, the agency would not be cornpelledto develop decision briefs and case hÍstorieson cases to be ffled in court thus reducingthe, paperwork between the agency and theOffice of the Governor.

Is the proposal needed as a result of:federal law, regulation or other
reguirement? yes
condition of continued funding? yes
court decision? No
non-st,ate study? yes

The federal Developrnental DisabÍlities andBill of Rights Act enables states to receivefederal dollars for the operation of åprotectíon and qdvocacy.systen for people withdevelopnental disabilities" The act iequires
among other things that state protection and
advocacy systeus have the authority to pursueIegal, adninistrative and other ferneAies inorder to qualify for federal funds. DRVD isthe designated aqrency ín the commonÞ/eatth forreceipt of these federal protection and.advocacy dollars. fn 1989, the Ad.ministrationon Developmental Oisabilities conducted anonitoring visit to DRVD to assess adherenceto federal program requirements. Thisagency's ability to file actions in court hasbeen the subject of dj_scussion for several_years. The site visit which included revieç¡of our ad¡nj.nistrative nrocedures and enablinggtate leEislatlon confirned that the Governordetermines vrhether -the agency can purÉueaction in court" If steps are not taken to.bring us into cornplíance, present and. f,uturefunding is in jeopardy.

Removing tÞ" requirement for gubernatoríalapproval wj-II enable the . agenty to fullyconpSy wít'h federar fundin{ mãndates *tråmaintain erigibirity for re.äipt oe federalfunds.



Clients of
Cor¡monwealth
independent'
federal law.

ÐRVD will
Ís honoring

representation

be assured the
their right to

as provided for in

this proposal is specific to the operations of
DRVD. Other agencj.es and organizations are
not dÍrectly affected so no letters -are
attached.

r+etter of assurance .from the office of tbe Attorney General
The proposal has been senL to the Office of
the Attorney General for review and comment"
À copy of the response is included as page 13.



Mary Sue Terry
Añornoy Gêñoral

H, Lån€ Kne6dler
Chþl O€gúy Anornsy G€reral

Deborah t-o\eBrysnt
ChEl{l-Stâtf

CC N,f N4iO IVWEA I.tr:fn of V[RÇ[]ùIA
Office of úe Attorney General

JuIy 9, l99O

of Virgínians with DisabÍIities
17th Floor

K. Ir,4ãrshsll Cook
D€outy AdonEy Gffiral

F¡ñancj & fEnsÞortat¡on O¡v¡sb¡

R. Cbíre Guthrb
O€oury AnorBy G€reral

Huõ¡oñ & Naurñl Beæurc€s OiÉs¡m

Gail Sarling Marsh¿l
Dgouty Aformy Gæral
Jt¡dic¡d 

^tlaiß 
ÞiyiÊbn

Sph€fl O. Rosorithst
Ooputy Anormy G€mral

Crimiml Lsw Eñlorcmsnl DrvtsbnJames A. Rothrock
Director
Department for Rights
I01 N. 14th Skreet --
Richnond, VA 232L9

Dear Jin¡

I have reviewed the Departnent's proposals for inclusion inthe Adrninistration's legisrative package for the rggt GenerarÀssenbly. Nei-tt¡er proposaì wourd have a significant inpact onthis office if enacted. rn addition, both proposals are
consist,ent with state and federal law and constÍtutionãt on theirface. rn factr louÍ priority number or¡e proposal to anend $51.5-37 to delete the requirement for ad.vance litigation approvaifrou the Governor Eay prevent protracted titígãtion witf¡ thefeileral giovernüent regarding the validiÈy of €fris reguirenent
under federal law,

Às you know, in a recent program audit triggered. by the
Department's receipt of fed,eral fund,s, federal offiéials railed aquestion whether the preritigation approval requirenent
conpromised the Departnent's "independencet' for purposes ofconpriance with developnental disabitities advocãcy progranreguirements. While I have determined that the curr*ire etaùuteis defensible under the appticable federal ruLes, it is clearthat !h. responsible federal officials may take a contra.ry viewand threaten to terminate federar funding of the Ðepartmentunless state law is-changed. Should þ¿e choose to challËnge thefederar interpretation in court, this would read to extendedlitigatÍon with an uncertain outcone.
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R. cpdire cy'gtiríe
Depu'ty eéaøAfily General
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Department for Rights of virginiars with Disabilities
1991 lægislative proposal

Priority 1

A Biil to amend and reenact $ 51.5-37 of the code of virgninia relating to the powersand duties of the Deparrment for Rights or viitnians wirh Disabilities.

Be it enacred by the General Assembty of Virginia:
That $ 51.5-37 of the code of virginia is amended uñd ,"rnu"ted as fo[ows:

CHAPTER 8.

Department for Rights of virginians with Disabilities.

$ 51'5-36' Department created.- There shall be in the executive branch of stategovernment the Department for Righrs of Virginiars with Disabilities. The nepartmentshall be assigned to the Secretary of Health uñd Hu*un Resources and shall beindependent of all other aggngiei reporting to the secretary. The Department sha-ll beheaded by a Director who shall be appoinied by the Governor, subjeå to confirmationby the General Assembly. The Direàior shatt b" u p"rron qualified by knowledge, skills,and abilities to administpr and direct the provisiotr år advicô and othe'r ,ã*i.., regardingthe rights of persons with disabilities. T'hè oirector shau employ rr.n-q"¿rned staff,including legal counsel, as shatl be necessary for carrying out the purposes of thischapter. r J-

$ 51'5-37' Fowers and duties'* The Department shall have the following powersand duties:

. . 1: To provide st¿ff to assist in the performance of the administrative andtechnical duties of the tsoard for Rights of virginiars wit¡ oisauilities and to rendersuch advice to the Board as the Boù¿ may froä tit"" io ti*" r"qu.;i;;; inconsisrenrwith the other duties of the Department;
2' To make and enter into all contracts and agreemeuts necessary or incidental tothe performance of its duties and the r*.eptjoo_gr its"pã*ers under this lhapter,including but uot ümited to, contracts with the united states, other states, agencies andgovernmental subdivisions of Virginia;
3' To accept grants from the United states govemment and agencies andinstrumentalities th.ereg{and 

-any 
other source. roirris end, the D;Ëril;;t shall havethe power to comply with such ðonditioru and execudiuch'agree#"r, ;;ay benecessary, convenien! or desirable;

4. To monitor rhe implementafion of Chapter 9 ($ 51.540 et seq.) of this titleand to render assistance to pèrsons with disabilítiäs in th* prot"rtion of 
'tíre 

rights of



persons with disabilitíes under the laws of the Commonwealth and of the United Sates;5' To employ mediation procedures to the maximum extent possible to resolve
complaints concerning yrgla¡ions- of rights of persons with disabilitiei, when those rights
are related to such disabilities. Wherisuch procedures fail, the Department shall frãve
the authority to Pursue legal, administrative and other appropriate remedies to protect
the rights of persons with disabilities, when those rights äie ietateo to such dú;i¡d.r;

---------J
6. No counsel shall be hired by the Department undir the provisions of this

chapter without the express approval of the Atiorney General;
7- To do all other ac'ts necessary or convenient to carry out

chapter and Chapter 9 ($ 51.540 et seq.) of this title.
the purposes of this

$ 5r.5"38. DeparÉxeent designated as state sgency for purpose of cooperation
wÍth federal governrnenÊ.-- The Department is designated as the Jtate ageocy for the
purpose of cooperating with the federal gouernment in the protection oi uná advocacy
for persons with disabilities under the feãeral Rehabilitation Act and the fede¡al
eevelopme* Developmental Disabitities Assistance and Bill of Rights Act.

S 51.5'39. Cooperative agreements with state agencies regarding advocacy
services for their clier¡ts.-- Nonvithstanding the foregoing, state igenciei providing
services to persons with disabitities may develop and maintain adiocary, client assistance
or ombudsman services for tleir clients, which lervices may be within ihe agency and
independent of the Department. The Department may enier into cooperadïe
agreements with any state agency providing advocacy, client assistancel or ombudsman
services fqr th9 ageacies' clients, in order to assure ihe protection or utrd uduo*cy for
persons with disabilities, provided that such agreements do not restrict such authority as
the Department may otherwise have to pursuè any legal or administrative remedy on
behalf of persons with disabilities.



Department for Rlghts of Virginians with Disabilltles

RESPONEE OSIJIONE TOR TEDERAIJ COMPIJIå.}TCE STNDING8

TúJo practices of DRVD trave been found out of compliance wlt.h
fed.efal requirernents f,or which corrective action has been regufred
for cont,inued funding under the federal developmentai, disabilíties
program

¡' gubenatorial approval reguirenent before action in
couft, and,

2 " the stafflng relationship wíth the Board for Rights
of virginiane wlth Disabilities'

whlle the conpliance findÍngs are specif,ic to the federal DD
prógram, DRVD receives funds from two other federal progräms
(Vocatlonal Rehabilition C1ient Àssistance Program and Protection
and Advocacy for the Hentally I11) whose rules contain the same
provLslone regarding ablllty to talce legal action on behalf of
älients and independence fron service providing agencies as dôes
the DD program. Addressing compliance for all three federal
progrrams should be considered when declding the response to the
federal compliance findings fn regards to the DD program.

Res¡ronse Options

1. Àccept rindings and Comply

Àction: Governor sends a letter indícating the staters

Pros:

intent to comply with three attachments a
corrective action plan, draft legislatlon and a
Ietter from the office of the attorney general
regarding the draft legislation
* Àchieves compliance
* Àssures more expedient eervices
* Improves satisfaction with progratn in disability

comnunity
* Creates strong position for appeal if needed to

assure the continued flov¡ of funds for Fy 92

* Loss of Governorrs oversight authority* Business community concer-ns about "gåncy havtng
unchecked authority to fil_e suit

z. Àccept, Findings and t¡ithdraw fron progran

Àction: Governor bends 
-ã letter

intent to withdraw fron the
rather than seek change of

1 ExHtE¡r
D

Cons:

indicating the state's
program effective Fy 92
the state code. r,

#
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2 Redeslgnatlon (establish a private, non-profit P & À agency)

Aëtlon: Same as num.ber I

Pros: * Achieves compliance
* Do!¡nsizes government

Cons3 * Loss of Governorrs oversight authority
* scôpe of services ftay be reduced to etrictly

Iegal representatíon
* Avallabitity to and coverage of the state may be

reduced

Contract Legal Services -(DRVD conLlnuee to provide advocacy
assistance for infor¡oal resolution when formal resolution nust
be considered case referred to private contractor)

Pros:

Cons:

Ãetion:

Þroc:

Cons:

Pros:

Cons;

* Ellnlnat,es need to change state practlce

* Signfftcant loss of funds whictr would neêd to
be 

-replaced by state clollare to contlnue EervÍces,
oEt

* Se:¡rices dininished
C\ creates perception that conunonq¡ealth is notY j-nvested in the rlghts of people with disabilities

with the potential to become a national íssue

Same as nunber I
* ÀchÍeves conpliance
* Àddresses concernË about a state agency having
authority to sue other agencies or private
businesses

* Loss of Governor t s oversight, authority
* More likely that money consider¿tions wiII drive

decision to represent
* Decreased services

None identified
Does not buy time

4.

ç Àppeal ( This action would not prevent loss of funds as
stipulated in the letter of findings. It, could be pursued 1n
leolation or in cornbination with any of f irst four optJ-ons -
The t,ímeframe allotted for an appeal- is 60 days from date of
action. )

Àction: Director DRVD and Administrator BRVD file an appeal
in f,ederal court.
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FEDEfuI.L YEAR I99O

DEVELO PM ET.MAL DISAE I LTTIES G RANT AWA R DS

TTTLE/Grantec

Reviscd LCV LZ/9A

tYr,À.f DER DD Craot,{w¡¡ç[

9()-01 CONSUMER EtvtPOwERMËt{T PROJECT $ 99,000PAÌlf Ccstcr for Publìc Affair¡
SOLICITED Depacrmenr of Rcbabilirarion Courucling

virginia Cornmonwealtb Uoiversity

90_02 BOA.RÐ FOR RIc¡rTS OF fiRGINLANS WIT¡| S t6S,B8jPAIVI DTSAts¡LITIES TEC¡INICAL ASSTSTÁ,NCE PROJECT
SOLICITED Virgin¡a fostirutc for Devclopmcutal Disabiliries

VirgiÃía Commouwcalth Univcrsity

,0-03 A STATE á,ND LOCAL PARTNERSIIIP FOR S BS,7J4
CDA PREVENTION OF LE¿,D INDUCED
FIRST YEAR DEVELOPIIENTAL DÍSABIL¡T¡ES

Ceotral Virginia Hcalth Distria
(City of Lyuchburg)

90-04 TRâJNING AND TEC¡INICÁJ- ASSISTANCE S 62.12Á
CDA FOR TTIE PROÑ'IOTION OF PRIMARY
FIRsr T* i1,ffffii,i,""å:ff.iIÏi"ii"å""i'rìti¡L*r's

Virginia Commonwealth Univcrsity

90.05 INSERYICE TR^¡N¡NG FOR ¡lEÂLTlt CARE S 58,250-ÐA PROYIDEIIS ¡N TIIE EARLY IDENTTFICÂTION
,ECOND YEA.R' At{D R-EFERRAL OF INFANTS/FAIvÍ¡LIES AT

RTS K FOR DEVELO PftIET.{TÅL ÐIS.AI¡ILITTES
Sc.bool of Nursing
lrledical College of VirgiÃia
(Co[aborariou with Virgioia Deparrøeur of Flealrh

aad Virginia los¡irure for Dcvelopmcntal DisabiJities)

e0-06 PERSONAL ÀSS¡STANCE SER\TCES $ rff1,ffiCI.{ PILOT PROJECT
FIRST YEAR Dcpartrneut of Rehabiütatìvc gç¡vjsc5

90-07 FINA.NCIAL AND PSYCIIOSOCI.ÀL lt\tpÄCT S Sg,y2ÁCL/\ OF TUBE FEEDING ON C¡TILDRTIN ÁND
FIRST YE.AR T'A.ÙT¡LILS TN V¡RGINTA

Klugc Cbildreu's Rchabilir¡rioo Ccnrer

90'08 SUPPORî FOR ÄcINc C¿IRËGIVERS OF S 33,702CI-q, DEVEÍ.,OP}IENTÅI-LY D¡SABLED INDrlrtDUAI.S
FIRST YEAR Rappa.bannock-Rapidan couuluaity services ceoter

eo-09 PRCIJtrcr rrEAD co*cìi
CL{ virgida Hcad lojury Foundarioo s 48'283

SECOND YE,AI'

r .t0 TR^uNfATtc BRA¡N tNJUlry psycHtATRIC s 54,814t AND BEITAVIORÁL RESOURCE CENTEII
SECONÐ YE,\R Dcpanøcut of Psychiatrv

lvlcdic¿l Collegc of Virgiaia



SECOND YEA.R. FOR COMIYIIjNITY LTV¡NG
Departmcnt for thc Aging
(Collaboration with Vírgini¡ Institute

for DcvclopmcntaJ Ðisabilitics)

I}Õ-12 ' OUTREACIT TO RUR.AL FANÍIL¡ES WITTI S ?J,ú)O
CI-d A SERIOUSLY MEI{IALLY ILL ÞTEMBER
.SECOND YEAR Virginia Alliancc for the Meurally lll

9{)- L 1

CL,{

90.13

EA
FIRST YEAR

90-14
E.A

90-15
CI.-4
FÍRST YE.A.R

TTTE AGED A¡{D AG¡ITG DEVELOPME¡{TAI,LY
DTSABLED: BUTLDINC A BETTER SVSTEftf

PARTNERSHIP FOR TIÍE ADVANCEMEHT OF
s uP P0RTE D EJrf ployrvt EÌ.rT s ER.vtc F5 ( pÅs Es )
Tts Association for Pcrsous i¡

Supportcd Employmcot (ApSË)

BUTLDING .À SYSTËM OF TRAIN¡NG ANT}
SUPPORT': P!,A.|{NING FOR filE t990s

(Collaboratioo with Virginia Deparrment
of Mcntal llealtfr. lllental Retsrdatioo, and
S ubstanc¿ Abuse Scrvices)

SELF-D I R"ECTED FAi\fi LY SUPPORT NETWORK
Jewish Faruüy Serviccs of Tidcwate¡
(Collaboratieu wi(h Jewish Coomunity

Fcderatíoo of Rích.tnond)

SUMMARY

GRA.ND TOTAL - $9&5"84r

t. ['R¡oR¡Ty /{REA A¡{D ÀiA.NDATE ACTI.nES (pAM)

Soücited projccrs Toraj: $264^g8s

l¡. PR¡ORJTI'AR-E^S Total: S720,956

Chi]d Devetopmcnt Activities (CDÄ)
New Projccr.s: $147,8(10

füoti¡r¡¡tjon projecrs: SSg,¿jO

Totaj: S¿o6,tI0

fç¡1srrr¡i¡y Living Adivitic¡ (Ct-,A)
Ncw Prcrjccts: $205,62g

Courinu¡úo¡ projects: $UL4JO
To(al: $357,058

Eoplo¡nenr Acrivirics (Er\)
New Proiects: $l@,79g

Coati¡uadou projecrs: $4g,0m
Toral: $lS7.7gE

5 2¿-733

$ t0ç,?89

s 48,000

$ 1¿0m
(52J,0tû to bc awarded
from Federal Year 199.

DD Grant Funds)

SECOND YEA-R, Þcpartmon( of Rchabilitative Scrvic¿s


